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that an offense had been committed, but also that 


estimony indicates many discrepancies 
‘n questioned concerning the two individuals, 


answers are transcribe ; of the appendix: 


When you sav vou only placed Gonzalez and Angel 
under arrest, when you take people into custody, 
are they under arrest 
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Not necessarily so. 


When you stopped that vehicle and these four people 


came out of the car, were the other two people free 
to go at that time? 


No, | would say not. 


Were the other two people taken to the stationhouse 
for processing? 


No sir, not for processing. 
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one thing and ar 2d 1S another. 
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Not if they’ re taken into custody. 
| would say at that time, no 


Were all four persons processed at the police 
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[he Government's case cannot be improved b, giving the arresting officer 


less material to work with. Clearly, if the agent who had been present at the sale 


was present at the time of arrest, appellee should not have been arrested or searched 


Although, in view of what transpired with the third man and the woman he probably 


t 


would have beeu. 


[he Supreme Court i the opportunity to consider the “insulation theory” 


argued by the Government herein in Whitely v. Warden, Wyoming State Penitentiary 


.5. 560. The Court rejected the concept and stated on page 568: 


An otherwise illegal arrest cannot be 
insulated from challenge by the decision 


the instigating officer to rely on fellow 
officers to make arrest.’ 
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A similar result occurred in United States v. Mackey. 387 


Wistricr Court, Nevada, 1975). The defendant was picked up for hitchhikin 


ig and his 
name sent through the National Crime information Center's (NCIC) computer which is 


conducted by the Federal Bureau of Investigation. The computer erroneously reported 


that he was wanted as a parole violator, although ir 


1 fact, he had satisfied that warrant 


five months earli 


During his booking a gun was found in his bag and he was charged 


with violating the Federal Firearms Statute. The NCIC report was found to be false 


and the District Court suppressed the gun. At least in Mackey they had the right 


individual. In this case, the name and description could fit many individuals. 

lo permit the Government to introduce ~he small amount of heroin found on 
appellee against him on trial would place them in a more favorable position where the 
arresting officer is not the officer with the most knowledge about the case. This is the 


type of insulation” which the Supreme Court ruled against in Whiteley. 


CONCLUSION 
!HE ORDER OF THE DISTRICT COURT 
SHOULD BE AFFIRMED, THE FINDINGS 
OF THE DISTRICT COURT CANNOT BE 
FOUND TO BE SO "CLEARLY ERRONEOUS" 
THAT TIS COURT SHOULD SUBSTITUTE 
[TS FINDINGS FOR THAT OF THE DIST- 
RICT COURT. 
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